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il)  eclii TOCyJIapCTBO-yYaCTHHK HE MPEJICTABICHO, TO KoMHTET MOXKET 10 CBoeMy
YCMOTPEHHIO OO0 MPUHATH PEIICHHE O Hadale paCCMOTPEHUS Mep, PUHATHIX
roCyJapCTBOM-YYaCTHUKOM B IIEJISIX Pean3aluy rapaHTHi, PETyCMOTPEHHBIX
B [lakTe, B M3HAYABLHO 3aIUTAHUPOBAHHBIN JI€HB, THOO YBEIOMHTH
TOCY/IapCTBO-Y4aCTHUK O HOBOM JTHE.

B nensx npuMmeHneHus: HacTosux npoueayp KoMuteT npoBoauT OTKpBIThIE 3aCE€AaHUsL, €CIIU
JIeTIeranys MPUCYTCTBYET, M 3aKPBITHIC 3aCEIaHNs, ECIIH JIeJIETalNsl He IPUCYTCTBYET, U
JIEWCTBYET COTJIACHO MOPSAKY, IPEAYCMOTPEHHOMY B PYKOBOJSIIHUX IPUHIUIAX JUIS
MIPEACTABIECHMS JOKJIA0B U B IIPaBHIIax npoueaypsl Komurera.

5. Ilocne mpunasaTHs KOMHATETOM 3aKIIFOUUTENBHBIX 3aMEYAHUI MPUMEHSIETCS NPOLEaypa,
Kacaromascst oCIeAYIOINX Mep, C TEM YTOOBl YCTAHOBHUTD, MPOJAOKUTH WIH BOCCTAHOBUTH
JIMAJIOT C TOCYapPCTBOM-YYacTHUKOM. J[J1s1 3T0M 1enu u Juig Toro, 4to0Osl 1aTth Komutery
BO3MOKHOCTh IIPUHUMATh JallbHeNIe Mepbl, KoMuTeT Ha3Ha4aeT crenuanbHOro JOKIaA4uKa,
KOTOpBIH Ipencrasisier KoMureTy noknan.

6. B cBete noknana CrnennanbHOro qokinaadnka KoMuTeT olleHnBaeT MO3UIINIO, 3aHATYIO
roCy1apCTBOM-yYaCTHUKOM, U, B ClTy4ae HEOOXOJIMMOCTH, YCTaHABIMBACT HOBYIO JIATy IS
MPEACTABICHHS TOCYIapCTBOM-YUYaCTHUKOM €T0 CIEAYIOIIETO TOKIaa.

Bocbmuaecaras ceccust (2004 rox)

3ameuanue oomero nopsiika Ne 31 - Xapakrep 0011ero opuanyeckoro
*
00513aTeIbCTBA, HAJIATAE€MOT0 HA rocyAapcTBa - yuacTHuku Ilakra

1.  Hacrosmee 3amedanue o0miero nmopsjaka 3aMeHser 3aMedanre oomero mopsiaka Ne 3,
oTpakas W pa3BuBas ero npuHiunbl. Conepskammecs B myHkTe 1 crateu 2 [lakra oOmiue
MOJIOKEHUS 0 HEJMCKPUMHHAIIMY 3aTparuBauch B 3aMeuanuu oomero nopsijaka Ne 18 u
3ameuanuu obmiero nopsiaka Ne 28, u JaHHOE 3aMevyaHue 00IIETo MOPSIIKa IMOAJICHKHUT
COBMECTHOMY C HUMH IIPOYTEHHUIO.

2. Ecmm naxe ctarbs 2 cpopMyIupoBaHa B BRIPAXKECHUAX, IPEANIONATAIONINX HATUYHE
00513aTeNBCTB rOCYAapCTB-yYaCTHUKOB Mepe]l OT/ICIbHBIMY JIMIIAMH KaK MPaBoo0Ia1aTe MU O
HacTosaeMy [lakTy, BEpHO U TO, UTO KaXKJ10€ FOCYAaPCTBO-YUYaCTHUK C FOPUINIECKON TOUKU
3peHUs 3aMHTEPECOBAHO B BHIMOJIHEHUN BCEMU JAPYTUMH rOCYAAPCTBAMHU-YIaCTHUKAMH CBOUX
00s13aTeNbCTB. DTO MPOHUCTEKACT U3 TOrO (DaKTa, 4To "HOPMBI, KacaroUIecss OCHOBHBIX MTPaB
YeJI0BEYECKOI TMIHOCTH", SIBIIIOTCS 00s13aTEIbCTBAMH €rga omnes M 4To, KaK YKa3bIBaeTcs B
YeTBEPTOM ITyHKTE mpeaMOyisl [lakTa, mo YcraBy Opranm3anun O0peanHeHHBIX Haruit
rocyapcTaa 00si3aHbI IOOMIPSTH BCeoOIIee YBaXKEHNUE U COOJIIOICHUE MPaB U CBOOO/T YeTIOBEKa.
Kpome Toro, cornacutenbHbIi XapakTep J0roBOpa MOApa3yMeBaeT, YTo JIF000e rocy1apCcTBO-
YYaCTHHK JJOTOBOpA HECET Mepe]] KaKIBIM IPYTUM TOCYIapCTBOM-YI4aCTHUKOM 00513aTEIbCTBO
BBITIONHSATEL CBOU 00s13aHHOCTH 110 JloroBopy. B atoii cBsizu Komuter HanomuHaet
rocy1apcTBaM-y4acTHUKaM O KeJIaTEIbHOCTH C UX CTOPOHBI 3asBJICHUS, IPEAYCMOTPEHHOIO B

[Ipunsaro 29 mapta 2004 roga na 2187-m 3aceganumu.
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cratbe 41. OH Tak)ke HAllOMUHAET TEM I'OCyJapCcTBaM-y4aCTHUKAM, KOTOpPbIE YK€ Celalu
TaKo€ 3asBJIEHUE, O IOTEHIIMAIbHOM 3HaYEHUH UCII0JIb30BaHuUs IPOLENYPbI, IPENYCMOTPEHHON
9ToM cTaTheil. OAHAKO TOT MPOCTON (aKT, UTO K TOCYAapCTBAM-YIaCTHUKAM, CACTaBIINM
3asBJICHUE B COOTBETCTBHHU CO CTaThell 41, MOKET IPUMEHSATHCS OPHUIIMATILHBIN
MEKIOCYJJapCTBEHHBIM MEXaHU3M 0o/1a4H kajno0 B Komurer no npaBam 4yenoBeka, HE O3HAYAET,
4TO JaHHas MpoLeaypa NpeAcTaBiIseT co00il eMHCTBEHHBII METO/], C TOMOIIbIO KOTOPOTO
rocyapCcTBa-y4acTHUKH MOTYT HacTauBaTh Ha CBOEH 3aMHTEPECOBAHHOCTH B COOIOICHUN
nosio>keHui Ilakra pyrumu rocyaapcTBaMu-y4acTHUKaMu. HanpoTus, IpelyCMOTPEHHYIO
crathelt 41 mpoueaypy cieryeT paccMaTpuBaTh Kak MOAKPEIIIIONIYIO, 8 He 0CIa0IIONIyo
3aMHTEPECOBAHHOCThH TOCYJaPCTB-YYaCTHUKOB B BHITIOJIHEHUHN APYTUMH rOCYAapCTBAMU-
y4acTHUKaMHU CBOMX 00s13aTenbCcTB. Mcxoms uz atoro, KoMuTeT pekoMeHayeT rocyiapcrBam-
y4aCTHUKaM y4ecTh TO COOOpakeHHe, YTO HapylLIeHHe peaycMOTpeHHbIX [lakToM npaB Kakum-
1160 TOCYIapCTBOM-YYaCTHUKOM 3aCIy)KMBaeT WX BHUMaHus. lIpuBrnedeHre BHUMaHUS K
BO3MOXKHBIM HapyIICHHUSIM YCTAaHOBJICHHBIX [[akTOM 0053aTeNbCTB IPYTUMU
rOCyJapCTBaMH-y4acTHUKAMH U TIPETIOKEHHE COOIII0IaTh X 00s3aTenbeTBa 1o [lakty ciemyer
paccMaTpuBaTh Kak OTpakeHUe BceoOIIel 3aKOHHOM 3aMHTEPECOBAaHHOCTH U OTHIO/Ib HE KaK
HEJPYKECTBEHHBIN aKT.

3. B crarbe 2 onpenensercs cdhepa oxBaTa IOPHUINIECKUX 0053aTEIbCTB, IPUHUMAEMbIX Ha
ce0s rocymapcTBamu - yyactHukamu [lakra. Ha rocynapcTBa-ydacTHuKH HanmaraeTcs oOrmiee
00513aTeNTECTBO yBaXKaTh M 00ECIIEUNBATh BCEM HAXOISIINMCS B TIpeieax UX TEPPUTOPHUHU H TTOJT
WX IOPUCAVKITUEH TUIaM MpaBa, npu3HaBaembie B [lakre (cM. myHKTHI 9 1 10 HIKE). CornacHo
NPUHIHITY, CHOPMYIUPOBAHHOMY B CTaThe 26 BeHCKOM KOHBEHIIMH O MpaBe MEXKITYHAPOIHbBIX
JIOTOBOPOB, T'OCYAApPCTBA-yYaCTHUKU 00s513aHbI 100POCOBECTHO BBIIOJIHATH CBOU 00s3aTEIbCTBA
o [lakry.

4.  Oo0s3arenscTBa 110 [1akTy B 11e710M U 110 cTaThe 2 B YACTHOCTH SABJISIOTCS IOPUINYECKU
00s13aTeNIbHBIMU JUISI KaXK/10T0 FOCyJapCTBa-y4yacTHHKA B 1iesioM. [lelicTBuUs Bcex BeTBeil
TrOCYIapCTBEHHOTO yNpaBieHHs (MCTIOTHUTEIbHON, 3aKOHO/IATEILHON U Cy/IeOHON) M IPYTUX
OpraHOB rOCyJapCTBEHHOM MM MPAaBUTEILCTBEHHON BIACTH 0000 YpOBHS (HAIMOHAIBHOTO,
00JIaCTHOTO MJIM MECTHOT'0) MOT'YT IOBJI€Yb 32 COOOW OTBETCTBEHHOCTh IOCY1apCTBA-YYaCTHHKA.
UcnonuuTenbHas BETBb TOCY/IAPCTBEHHOM BJIACTH, KOTOPast OOBIYHO MPEACTABISET
rocyJapCcTBO-y4acTHUK Ha MEKIYHapOIHOM YpOBHE, B TOM uucie U B Komurere, He MOxeT
CCBUIATBCS HA TO 0OCTOSITEIBCTBO, YTO JICHCTBUE, HE COBMECTUMOE C MOJIoKeHUAMH [lakra,
ObUIO OCYILECTBJIEHO APYroi BETBBIO BIACTU B KAUECTBE ONpPaBAaHUS JUIsl OCBOOOXKICHHS
rocyJapcTBa-y4aCTHHKA OT OTBETCTBEHHOCTH 3a yKa3aHHOE JIeHCTBUE U UMEBIIEE B PE3ysbTaTe
9TOro mecto Hapymenue Ilakra. Takoe NOHUMaHHE IPOUCTEKAET HEMOCPEACTBEHHO U3
coJieprkanierocs B crathe 27 BeHcKkol KOHBEHIIUH O TIpaBe MEXKIYHAPOAHBIX JOTOBOPOB
NPUHIIHIA, COTIACHO KOTOPOMY TOCYAapPCTBO-YIACTHHK ""HE MOYKET CChUIATHCS HA TIOJIOKECHUS
CBOET0 BHYTPEHHETO IIPaBa B KaueCTBE OMPaBAaHUA U1 HEBBIIIOJIHEHUS UM A0roBopa’. XoTs B
MYHKTE 2 CTaThH 2 rOCyapCTBAM-Y4aCTHUKAM Pa3peraeTcs OCyIECTBIATh IPU3HABAEMbIC B
[TakTe mpaBa B COOTBETCTBUH CO CBOMMHU KOHCTUTYIIMOHHBIMH MIPOIETyPAMH, 3TOT HKE MPUHIHIT
pabotaeT 1 Ha TO, YTOOBI HE JIaTh TOCYJAPCTBAM-yJ4aCTHUKAaM BO3MOKHOCTH CCHUIATHCS Ha
MOJIOKEHUSI KOHCTUTYLIMOHHOTO TpaBa WK APYTUX OTpaciell BHYTPEHHETro MpaBa s
OTIpaBIaHMs HECOOIIOICHNS WIIN HEBBIMOIHEHUS 0053aTeNbCTB 10 10r0BOpy. B aTom
oTHoweHUN KoMUTeT HalmoMUHAET rocyapcTBaM-y4aCTHUKAM, UMEIOLIUM (e1epaTUBHYIO
CTPYKTYpY, nosnoxenus cratbu 50 [TakTa, cOriacHoO KOTOPHIM €ro OCTaHOBIICHUS
"pacpoCTpaHsAIOTCS Ha BCE YacTh (peiepaTUBHBIX TOCYIapCcTB 0€3 KakuxX Obl TO HU OBLIO
OTpaHUYEHUH WK U3BATHI".
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5. IlpemycmoTpeHnHoe B myHKTE 1 cTaThyl 2 00s3aTEIHCTBO YBaKaTh U 00ECTIEUNBATH TIPaBa,
npu3HaBaemsle B [[akTe, mmeeT npsamoe JeNCTBUE Ul BCEX TOCYNapCTB-Y4YaCTHUKOB.

B nynkre 2 craThy 2 obecnieunBaeTcs apodHasi CTpyKTypa, B paMKax KOTOPOI TOJHKHBI
MTOOTIPATHCS U 3aIIUIIATLCS TIpaBa, nepeuncinernsie B [lakre. [Mcxons u3 atoro, Komurer
paHee yKasall B CBOeM 3aMedyaHuu o01ero nopsiaka Ne 24, 4To OTOBOPKH K cTaThe 2 OyayT
HECOBMeCTHMEI ¢ [TakTOM ¢ TOUKM 3peHus ero 00beKTa U IENeH.

6.  IOpuamueckoe 00s3aTEIBCTBO MO MYHKTY | CTaThH 2 SBIISETCS OJHOBPEMEHHO
HETaTHUBHBIM M TIO3UTUBHBIM T10 CBOEH mpupoje. ['ocymapcTBa-ydacTHUKH 00s3aHBI
BO3/CPKUBATHCS OT HAPYIICHHS MPaB, Mpu3HaBaeMbIX B [lakre, n mr000€ orpaHnueHme JTF000T0
U3 THX MPaB JJOJHKHO OBITh JJOITYCTUMBIM COOTBETCTBYIOIIMMH TotoskeHusiMu [lakra. Korma
TaKue OrpaHHYCHHS UMEIOT MECTO, TOCYAapCTBa 00s13aHbI JOKa3hIBaTh UX HEOOXOIUMOCTD U
MPUHUMATB TOJBKO TAKKE MEPBI, KOTOPBIC TPEOYIOTCS JUIsl JOCTHIKCHHS 3aKOHHBIX IISIICH ¢
TOYKH 3peHHUs 0OecTieyeH s HenpepbIBHOH U 3 dexTrBHON 3ammThl npas ro [lakry. Hu npu
KaKnuX 00CTOSATENILCTBAX OTPAHUYEHUSI HE MOTYT IPUMEHSATHCS WM OCYIIECTBIIATHCS TAKHM
o0pa3oM, 4ToOBI 3TO HapyIIaIo CYLIECTBO NMpu3HaHHOro B [lakTe npasa.

7. Crarbs 2 comepKuT TpeObOBaHUE O TOM, YTOOBI FOCYJapCTBa-YYaCTHUKH TPUHUMAITI
3aKOHOJaTeJbHbIe, CyAeOHbIe, aIMUHUCTPATHBHbIE, IPOCBETUTEIHCKIE U MHBIE
COOTBETCTBYIOILIME MEPHI JIsI BHIIOJHEHHS CBOMX IOPUANYECKUX 00s3aTenbeTB. Komurer
CUMTAET Ba)KHBIM ITOBBIIIATH YPOBEHb OCBEIOMIIEHHOCTH O 1]akTe He TOJIBKO roCcyJapCTBEHHBIX
JOJKHOCTHBIX JIMI] U TOCYAAPCTBEHHBIX CITYXKAIINX, HO TAKXKE U BCETO HACEICHMUS.

8.  IlpemycMoTpeHHBIC B TyHKTE 1 cTaThu 2 00s13aTENbCTBA IOPUANYECKH CBSI3BIBAIOT
rocyapcTBa-y4aCTHUKH U KaK TAKOBBbIE HE UMEIOT NPSAMOM FOPU30HTAIBHON CUJIBI C TOUKH
3peHus MEXIyHapoHoro npasa. IlakT Henb3s paccMaTpuBaTh Kak 3aMEHY BHYTPEHHETO
YTOJIOBHOT'O MJIM TPasKJAaHCKOT0 3aKOHOaTeabcTBa. OJHAKO MO3UTUBHBIE 0053aTeNbCTBA
rOCyJapCTB-y4YaCTHUKOB 110 00€CIIeYeHUI0 COOI0ACHUS PpelycMOTpeHHbIX [1akToM mpaB OyayT
BBITOJIHEHBI TIOJIHOCTBIO TOJIBKO B TOM CIIy4ae, €CIIH JI0AU OyIyT 3alMIIeHbl TOCYIapCTBOM
HE TOJIbKO OT HapyLIEHUs NpeaycMOoTpeHHbIX [1akToM IpaB MpencTaBuTeNIsIMUA FOCy1apcTBa, HO
U OT aKTOB, COBEPILLIAEMbIX YaCTHBIMU JIMLIAMHU WJIK HETOCYJapCTBEHHBIMU 00pa30BaHUsIMH,
HAHOCSIIMMHU YIIEepO OCYIIECTBICHUIO PEAyCMOTpeHHBIX [TakTOM mpaB B Toif Mepe, B KaKoi
OHH MOTYT IPUMEHATHCS B OTHOIIEHUAX MEXK/Ty YaCTHBIMU JINIIAMH WJIA HETOCYAapCTBEHHBIMH
oOpazoBanusiMH. MOTYT UMETh MECTO TaKHe 00CTOSITENLCTBA, IPU KOTOPBIX HeoOecreueHre
npu3HaBaeMbIX B [lakTe mpaB, kak 3TO TpeOyeTcs MOJ0KEHUSIMH CTaThH 2, MPUBEIET K
HapyLIEHUSM roCy1apCTBaMHU-y4aCTHUKAMHU 3THX MPaB B PE3YNbTATE MOMYCTUTENHCTBA CO
CTOPOHBI F'OCY1apCTB-YYaCTHUKOB WM HEMPUHSITUSA UMHU HEOOXOIUMBIX MEp WU
HEOCYIIECTBICHUS TOJIKHON MIPEyCMOTPUTENBHOCTH B LIETISAX IPEAYNPEXKICHUS, HAKa3aHus,
pacciiejoBaHus WM KOMIIEHCALMU Bpea, IPUYMHEHHOIO TAKUMHU AEUCTBUSMHU CO CTOPOHBI
YaCTHBIX JIMI WJIM HETOCYJapCTBEHHBIX 00pazoBaHuid. ['ocymapcTBaM HaJJI€KUT TOMHUTH O
B3aMMOCBS3H MEX/y IO3UTUBHBIMU 00s13aTEIbCTBAMH, HAJIATAEMBIMU CTaThel 2, U
HE00XOIMMOCTBIO 00ECTICUNTh B COOTBETCTBUH C IIYHKTOM 3 cTaThu 2 3 QEeKTUBHBIEC CPEACTBA
CyaeOHOM 3aIIMTHI B ClTydae HapymeHnid. B HeKoTophIx craThsax camoro [lakra
MPeIyCMaTPUBAIOTCS OIIpE/IeNICHHbIE 00acTH CYIIECTBOBAHUS MMO3UTHBHOTO 0053aTEIbCTBA
rOCyJapCTB-YUYaCTHUKOB, KAaCAIOUIETOCS PEryIMPOBAHUS NeATEIbHOCTH (U3NICCKUX JIHIT WIIH
HErocyapCTBEHHBIX 00pa3oBaHuil. Hampumep, 3aluThl CO CTOPOHBI 3aKOHA TpeOyeT
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rapaHTHPOBAHHOE B CTaThe |7 HEBMEIIATENHCTBO B IMYHYIO KHU3Hb. AHAJOTHYHBIM 00pa3oM U3
CTaTbU 7 HEMPSMO BBITEKAET, YTO TOCYAapPCTBA-YYACTHUKHU JOJKHBI IPUHUMATh IO3UTHBHbBIE
MEpBI, 7151 TOTO YTOOBI YaCTHBIE JINIA UM HETOCYAapCTBEHHBIE 00pa30BaHMUs HE MOIBEPTalii
MBITKaM WUJIU JKECTOKOMY, O€CUEIOBEYHOMY HJIM YHHKAIOLIEMY JOCTOMHCTBO OOpAIICHUIO UITH
HAKa3aHMIO IPYTHX MOJBIACTHBIX UM JUl. [lo cMmbicity cTatbu 26 moiekaT 3aluTe OT
pa3IMYHBIX BUAOB AUCKPUMUHAIIMMY JIUIA B 001aCTAX, KACAIOIIUXCS OCHOBHBIX aCIIEKTOB
TeKyLIel KU3HHU, TAKUX, KaK TPYIOBble OTHOLIEHMSI WU MIPABO Ha KUJIUILE. |

9.  benedunmapamu mpas, Ipu3HaBaeMbIX B [1akTe, SIBISIOTCS OTAENBHBIC THIA. XOTS, 3a
UCKJIIOYeHHeM cTaTbi 1, B [lakTe He mepedncieHsl mpaBa IPUINIECKHUX JIUL WIA CXOAHBIX C
HUMH 00pa30BaHUN WIIM COOOIIECTB, MHOTHE U3 IIpaB, MPU3HaHHBIX B [lakTe, Takux, Kak
CB000/1a UMETh WJIU IPUHUMATh PEITUTHIO WM YOSKICHUS TI0 CBOEMY BRIOODY (cTaThs 18),
cB000/1a acconalnu ¢ IpYruMHu (CTaThsl 22) WK MpaBa MpeAcTaBUTENe MEHBIITMHCTB

(ctaths 27), MOTYT peanu30BbIBATHCS COO0IIA C APYTUMHU JUIaMHA. TOT GakT, 4TO KOMIETSHIIHS
Komurera nomy4ats 1 paccMaTpuBaTh COOOLIECHHS OTPAHUYNBACTCSA TEMU U3 HUX, KOTOPbIE
NPEACTaBISIOTCSA OTACIBHBIMU JIMIIAMU MM OT UX UMeHHU (cTaThs 1 (mepBoro) @axkynbTaTUBHOIO
NPOTOKOJIA), HE MEIIACT TAaKUM JIMIaM yTBEPKAaTh, UTO ACUCTBHS WK Oe3neiicTBue,
3aTparuBaroIIne IOPUANIECKUX JIUI] U CXOTHBIE ¢ HUMH 00pa30BaHMsI, IPEACTABIAIOT COO0M
HapyIIeHNEe UX COOCTBEHHBIX MPaB.

10. CormacHo myHKTY 1 cTaThu 2, OT rOCYyJapCTB-YIaCTHUKOB TpeOyeTcs: yBaXKarh U
oOecnieunBath Mpu3HaBaemble B [lakTe mpaBa BceM JiMliaM, HAXOIALIMMCS B IIpeeIax ux
TEPPUTOPHUH, U BCEM JINLIAM, HAXOIALIUMCS MO UX IOPUCAUKIMEH. DTO O3HAYaeT, 4To
rocyJapcTBO-y4aCTHUK 0053aHO yBaXaTh M 00eCreunBaTh JJH000MY JIUILY, HAXOSIIEMYCS B
npeJienax KOMIETeHIINH WK 3QPEKTUBHOTO KOHTPOJISI 3TOT0 TOCYAapCTBa-y4acTHUKA, IPaBa,
npusHaBaemble B [lakTe, nake eciau MO HE HAXOAUTCS HA TEPPUTOPUH rOCyJapcTBa-
yuacTHHKa. Kak yka3piBaercst B 3aMedaHuu oouiero nopsaka Ne 15, npuHsaTom Ha 1BaaLnaTh
ceapmoit ceccun (1986 ro), BO3SMOXKHOCTh TIOJIB30BATHCS MPEAYyCMOTpeHHBIMU B [1akTe
IpaBaMH UMEIOT HE TOJIBKO IpakAaHe rocy1apCcTB-Y4acCTHUKOB, HO M BCE JIMIA, HE3aBUCHMO OT
UX TPaXJAHCTBA MM OTCYTCTBUS TAKOBOT'O, KOTOPBIE MOT'YT OKa3aThCsl HA TEPPUTOPHH WU IO
IOPUCIUKINEN TOCy1apCcTBa-yIacTHUKA, T.€. TAKHE JIMIA, KaK MIPOCUTETH yOeKuIIa, OeKEHIIbI,
TPYISIINEC-MUTPAHTbl WIM UHBIE KATETOPUH JIUL. DTOT MPUHLMII IPUMEHUM TaKXKe K JINLAM,
HaXOSAIIMMCS B paMKaX KOMITETCHIIMU HIIH 10T 9 PEeKTUBHBIM KOHTPOJIEM CHJI TOCYIapCTBA-
Y4aCTHHUKA, ICUCTBYIOMINX 32 MPEesiaMu ero TEPPUTOPUH, HE3ABUCUMO OT 00CTOSITENBCTB, IPU
KOTOPBIX OblJIa YCTaHOBJICHA TaKash KOMIETSHIUS Wi A((GEKTUBHBII KOHTPOIIb, KaK, HAIIPUMeED,
B CJIy4ae CHJI, MPEJICTABISIIONINX COOON HAIIMOHATBHBIA KOHTUHIEHT FOCY1apCTBa-y4aCTHUKA,
BBIJICTICHHBIN JIJIS1 y4acTHUs B MEXAYHAPOAHOHN ONepalny Mo MoAeP>KaHUI0 MK YKPETIJICHHUIO
MHpa.

11. Kak yka3siBaercsi B 3aMedannu oomiero nmopsiaka Ne 29, nmonoxkenus [lakra npumensitores
TaKKe U B CUTYaIMsIX BOOPYKEHHOTO KOH(IMKTA, K KOTOPHIM IIPUMEHUMBI HOPMBbI
MEKIyHApOIHOTO TYMaHUTapHOTO TpaBa. Jla)ke eclii B OTHOIIEHUH HEKOTOPBIX
npeaycMOTpeHHBIX [lakToM TpaB MOXKET ObITh yMECTHO MPUMEHEHNE 00Jiee KOHKPETHBIX HOPM
MEXIYHapOJHOTO TYMaHUTApHOIO MIpaBa JIsl LieJiei TOJIKOBaHUs IPaB, 3aKperuieHHbIX B [lakre,
9TH JIBE MPABOBBIE CEPHI ABISIOTCS B3aUMOIOTIOTHSIIOIINMHE, a HEe HCKIIIOYAIOIIUMH JPYT IPyTa.
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12.  Kpowme Toro, mpenycCMOTPEHHOE B CTaThe 2 0053aTeThCTBO TOCY1aPCTB-YIaCTHUKOB
yBa)kaTh U 00ECTIEYMBATH BCEM HAXOMSAIIMMCS B MpeNeNaX UX TEPPUTOPUH U MO UX KOHTPOJIEM
nuiaM npusHaBaeMble [lakToM mpaBa BiiedeT 3a co00it 003aTeNbCTBO HE SKCTPAIUPOBATh, HE
JETIOPTUPOBATh, HE BHICHUIATH M HE BBIABOPSITH KAKUM-JINOO MHBIM 00pa30oM JIUIO CO CBOEH
TEPPUTOPHUH, KOTa UMEIOTCSl CEPbE3HbIE OCHOBAHMSI 10JIaraTh, YTO CYIIECTBYET peanbHas
OIACHOCTH MIPUYMHEHUS HEBO3MECTUMOTI'0 BPEa, TAKOT0, KaK MPETyCMOTPEHHBIH B CTAaThAX 6

u 7 Ilakta, Oyznp TO B cTpaHy, B KOTOPYIO IUIAHUPYETCS BBIABOPUTD JAHHOE JIULO, MU B JIIO0YIO
CTpaHy, B KOTOPYIO JAHHOE JIMLIO0 MOKET OBbITh BBICJIAHO BIOCIEACTBUU. COOTBETCTBYIOLIHE
CyAeOHbIE M aIMAUHUCTPATUBHBIC BIACTH JTOJDKHBI OBITH TOCTABJIEHBI B U3BECTHOCTD O
HEO0XOIMMOCTH 0OecTieueH s COOIOICHHsI yeTaHaBIMBaeMbIX [1akToM 00s13aTebCTB B
MO00HBIX BOITPOCAX.

13.  IlyHKT 2 cTaThbu 2 HajaraeT Ha rOCy1apCTBa-y4acTHUKH 003aTeNLCTBO MPEAIPUHIMATD
HeoOXouMbIe TIar 7151 oOecreueHus coOoIeHus Tpru3HaBaeMbix B [lakte mpaB Bo
BHYTPEHHEM 3aKOHOJATEIbCTBE. JTO O3HAYAET, YTO, €CIIM TOJIBKO IIpU3HaBaeMble B [lakTe npasa
y’K€ HE 3allHILIEHbl BO BHYTPEHHEM 3aKOHOATENbCTBE WM NIPAKTUKE TOCYIapCTB-Y4aCTHUKOB,
oT HUX TpeOyercs npu parudukanuu [lakta BHECTH BO BHYTpEHHEE 3aKOHOAATEIBLCTBO U
MPaKTUKY TaKue U3MEHEHUs, KOTOpble HEOOXOAUMBI 17151 00ECTIeYeHHSI UX COOTBETCTBHS
nonoxenusM Ilakra. Cratbs 2 TpeOyeT, 4TOOBI B clydae HATUYUS PACXOKICHUN MEXKITY
MOJIOXKEHUSIMU BHYTPEHHEr0 3aKOHOJaTeNbCTBa U [lakTa BHyTpEeHHEe 3aKOHOJATENbCTBO UITH
MPaKTHUKa ObUTH H3MEHEHBI TAKUM 00pa3oM, YTOOBI OHH COOTBETCTBOBAIH CTAHIAPTAM,
YCTaHABIMBAaEMbIM IIPeIyCMOTpeHHBIMU B [lakTe cymecTBeHHbIMU TapaHTHsiMU. CtaThbs 2
paspelaeT rocyaapcTBy-y4acTHUKY IPUHUMATH HEOOXOIUMbIE MEPBI B COOTBETCTBHH CO
CBOMMHM KOHCTUTYIIMOHHBIMH MPOLIETypaMHU U COOTBETCTBEHHO He TpedyeT, uToOsl [lakT myrem
WHKOPITOPALIMH €T0 B HAIMOHAJIBHOE 3aKOHOJATENBCTBO MOT MPAMO MTPUMEHSATHCS B CyAax.
Komuret co cBoell CTOPOHBI IPUAEPKUBAECTCS TOTO MHEHUS, 4TO rapaHTupyemslie B [lakte npasa
MOTYT OBITb JIy4llle 3alIMIIEHbl B TOCYJapCcTBax, B KOTOPbIX [TakT aBTOMaTHUeCKH UIIN yepes
COOTBETCTBYIOIIYIO IPOLIEYPY HHKOPIOPALMK CTAHOBUTCS YaCThIO BHYTPEHHEH IPaBOBOM
cucteMbl. B nemnsx conelicTBUs IOJHOMY OCYLIECTBICHUIO ITpU3HaBaeMbIX B [lakTe npas B
COOTBETCTBHHU €O cTaThell 2 KoMuTeT Npu3biBaeT T€ rocyAapcTBa-y4acTHUKH, B KOTOpBIX [lakT
HE SBIISIETCA YaCThI0 BHYTPEHHEH MPaBOBON CHCTEMBI, PACCMOTPETH BOIIPOC 00 MHKOPIOPALIUU
[TaxTa, ¢ TeM 4TOOBI ClIEIATH €0 YaCThI0 BHYTPEHHETO MPaBa.

14. TIpoBo3rnamaemoe B IyHKTE 2 CTaTbu 2 0053aTEILCTBO MPUHIUMATH MEPHI JIJIs
o0ecrieueHus pean3ain mpu3HaBaeMbiX B [lakTe mpaB sBisieTcs: aOCOMOTHBIM
00513aTeJILCTBOM HETIOCPECTBEHHOTO AeicTBUs. HecobmoaeHue 3Toro 00s3aTesibCcTBa He
MOYKET OBITh ONPABAAHO KAKMMH ObI TO HU OBLIO BHYTPEHHUMH COOOpaKEHUSIMU
MOJUTHYECKOTO, COIIMAIBHOT0, KYJIBTYPHOTO MM SKOHOMHYECKOTO XapaKTepa.

15. B mynkTte 3 crartbu 2 copepXutcs TpeOOBaHKE O TOM, YTOOBI Hapsiay ¢ dhdekTuBHON
3aIIUTON MprU3HaBaeMbIX B [1akTe MmpaB rocyaapcTBa-y4acTHUKU 00eCIIeYnBaIU JTFOOBIM JTUIIAM
noctynHbie U 3G (eKTUBHBIE CPEeICTBA MPABOBOM 3aIUTHI JJIsl BOCCTAHOBJICHUS HAPYLICHHBIX
npaB. Takue cpelncTBa MPaBOBOW 3aIIUTHI JOJDKHBI COOTBETCTBYIOMINM 00pa3oM
aIalTHPOBATHCS, C TEM YTOOBI YUUTHIBATH 0COOYIO YS3BUMOCTh HEKOTOPBIX KaTETOPHil JIHIL,
BKJTIOYasl, B YaCTHOCTH, NieTei. KomuteT nmpumaeT 00JbIioe 3HaYeHNUE TOMY, YTOOBI
TOCyJapCTBa-y4aCTHUKH CO3/IaBalI HAJIeKAIMe CyAeOHbIe M aIMIHUCTPATHBHBIC MEXaHU3MBI
JUTSL paCCMOTPEHHMSI Kaslo0 Ha HapyIIeHNE TIpaB BO BHYTPEHHEM 3aKOHOaaTeIbcTBe. Kommurer



HRI/GEN/1/Rev.9 (Vol.I)
page 313

OTMEYaeT, YTO OCYIIECTBICHUE Npu3HaBaeMbIX B [lakTe npaB MoxkeT ObITh 3¢ (peKTHBHBIM
o0pa3zom obecnieueHo CyaaMu pa3INuHbIMU CIIOCOOaMU, BKIIFOYAst IPSIMOE TPUMEHEHHE
nojoxenui [lakra, mpuMeHeHHEe COMTOCTaBUMBIX KOHCTUTYIMOHHBIX WM UHBIX MOJOKEHUN
3aKOHA MJIM XK€ ITyTeM CCHUIOK Ha MookeHus [lakra mpu npruMeHeHHH TOT0KESHU I
HAIIMOHAJHHOTO 3aKOHOIAaTeNbCTBa. OCOOEHHO BaKHOE 3HAUYEHUE IS BHITOJTHEHHS O0IIEro
00s13aTeNLCTBA 10 CKOPEHIIIeMY, TIIATETLHOMY U 3(PEKTUBHOMY paCCIIeIOBAHHUIO YTBEPKICHUIHA
0 HapYLICHUAX MPaB ¢ HOMOIIbIO HE3aBUCUMBIX U OCCIIPUCTPACTHBIX OPTaHOB UMEIOT
aJIMUHUCTPATUBHBIC MEXaHU3MbI. HenpuHsTHE rocy1apCTBOM-YIaCTHUKOM Mep st
NPOBEICHHSI pacciIeJOBaHus YTBEP KICHHI 00 MIMEBIINX MECTO HApYIICHUAX caMo 1o cebe
MOXKET CTaTh OTAENIBbHBIM HapymeHneM [lakta. Baxaeimmm aneMeHTOM IpaBa Ha

3¢ PEeKTUBHOE CPENICTBO PABOBOH 3aIUTHI SBIISETCS MPEKPAIICHUE JUISAIICTOCS HapYIICHUS.

16. Ilynxkrt 3 cratbu 2 TpeOyeT, YTOOBI rOCyJapCTBa-y4aCTHUKH 00€CIIeurBaIl BO3MEILEHUE
[cooTHecTH BapuaHThI 3HAYEHUS TePMHHA "BO3MEIleHUE" B PA3IMYHBIX SI3bIKaX | JIMIaM, TTpaBa
KOTOPBIX, Npu3HaBaeMsble B [1akte, Obltn HapylieHsl. be3 obecrieueHust BO3MEILEHHS JTHLIaM,
npaBa KOTOPBIX, TpU3HaBaemble B [lakTe, ObLIM HapylIeHbI, 0053aTeNbCTBO 00eCIeUeH s

s dexTrBHOTO CpeacTBa CyAcOHOM 3aINUThI, 3aHUMAIOIIEE IIEHTPAITLHOE MECTO B 00ecrieYeHUN
3¢ (PEeKTUBHOCTH MTyHKTA 3 CTaThH 2, OCTaHETCSA HEBBIOIHEHHBIM. Hapsay ¢ siCHO BbIpa)KeHHBIM
TpeGoBaHMEM BO3MEILCHHS B TyHKTE 5 cTaThil 9 1 myHKTe 6 craThil 14 KomureT cunraer, 4ro
[TakToM mpexycmarpuBaeTcsi, Kak MpaBUiI0, 00S13aTEIbCTBO BHIIATH COOTBETCTBYIOIIEH
KoMmneHcauuu. KoMuTeT oTMevaer, 4To B COOTBETCTBYIOIIMX CIIydasiX BO3MEIIEHUE MOXKET
MPEJICTABIATH COO0H PECTUTYINIO, pEaOMITUTAIIMIO M TAKWE MEPBI caTuC(aKIMK, Kak MyOJTuJHbIC
W3BUHEHUSA, TyOJINYHbIE IEPEMOHHUH [[TPOBEPUTH COOTHOCHMOCTD STUX TEPMHHOB B Pa3IMYHBIX
A3bIKaX |, rapaHTUU HETIOBTOPEHUS M BHECEHNE U3MEHEHH B COOTBETCTBYIOIINE 3aKOHBI U
MPAKTHUKY, a TAK)KE MIPUBJICYCHHE K Cy1eOHOM OTBETCTBEHHOCTH JIUI, BAHOBHBIX B HAPYIICHUSIX
IpaB YeJI0BeKa.

17. B uenom, Henpu3HaHUE HAINYMS BBITEKAIOIIET0 U3 CTaThH 2 00s3aTeNbCcTBA IPUHUMATh
MepBI JJIs IPeAYNPEKICHU TOBTOpeH s HapyeHuii [lakta mpoTuBopednsio Obl ero Hessm.
[TosTOoMy B cBOMX cOOOpakeHUSIX MO AeaM, paCCMaTPUBAEMbIM B COOTBETCTBUU C
dakynbTaTUBHBIM MPOTOKOIOM, KoMHTET Hepeko oTMedaeT HeOOXOJMMOCTb IPUHSATHS Mep,
HaIpaBJIEHHBIX HE TOJILKO Ha oOecliedeHre BO3MELICHHs] KOHKPETHOMY MOTEPIIEBILIEMY, HO U Ha
HEO0OXOIMMOCTh HEIOMYLIECHHS IOBTOPEHHS paCCMaTPUBAEMOro HapylieHus. Takue Mepsl
MOTYT MOTPeOOBaTh BHECEHUS] U3MEHEHHM B 3aKOHBI U MIPAKTUKY FOCYAapCTBA-yYaCTHHKA.

18. B rtex cinyuasix, Korzaa B pe3yjibTare paccieloBaHuM, O KOTOPBIX TOBOPHUTCS B MyHKTE 15,
BCKPBIBAIOTCS HAPYILICHHUSI HEKOTOPBIX MpH3HaBaeMbIx B [lakTe mpas, rocyaapcTBa-y4aCTHUKA
00s13aHbl 00€eCTIeUUTh IPUBJIEYEHNE K CYy1e0HOI OTBETCTBEHHOCTH JIML, BAHOBHBIX B HAPYIIECHUU
yKka3aHHbIX npaB. Kak u B ciydae HenmpoBeaeHUs PacciieJOBaHMs, HEMPUBIIEUEHUE K
OTBETCTBEHHOCTH JIUI], BUHOBHBIX B COBEPIICHUH TaKUX HApYyLICHUH, MOKET caMo 1o cede cTaTh
oTJenbHbIM HapylieHueM [lakta. DT 06s3arenbcTBa BOZHUKAIOT, B YACTHOCTH, B Clly4ae
HapyILIeHUH, TPU3HABAEMBIX YTOJIOBHBIMH, Oy/Ib TO IO BHYTPEHHEMY MU MEXIYHAPOIHOMY
NpaBy, TAKUX, KaK MBITKH U CXOJTHOE C HUMH KECTOKOE, OECUeIOBEUHOE MM YHIDKAIOIIEe
JOCTOWHCTBO OOparieHue (ctaths 7), Ka3Hu 0e3 Ha/JIeKalero cy1e0Horo pa3onpaTenscTBa u
MPOU3BOJIbHBIE Ka3HHU (CTaThs 6) M HACHJILCTBEHHBIC NCUE3HOBEHU (cTaThu 7 U 9 U, 3a4acTyio,
craths 6). Kpome Toro, BaxkHbIM ()aKTOPOM, BETYIIHNM K TOBTOPEHHUIO HAPYIICHHH, MOXKET
CIIY’KHTb ITpo0sieMa Oe3HaKa3aHHOCTH JIMI], BAHOBHBIX B COBEPIICHNUHU TaKUX HAPYIICHUH, —
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BOIPOC, KOTOPBIM HEM3MEHHO BBI3BIBAET 00ecmokoeHHOCTh y KomuTera. B Tex ciydasx, koraa
COBepIIaeMble HApYIICHHS MPECTABISIOT OO0 YacTh IIMPOKO PACIPOCTPAHEHHBIX WIIN
CHUCTEMATHUYCCKHUX HaHaHCHI/Iﬁ Ha IrpaXa1aHCKOC€ HACCJIICHUE, 9TH HAPYILICHUSA nonoxxenui Ilakra
SIBJIAIOTCS MIPECTYIICHUSIMU TIPOTUB 4eJI0BEYHOCTH (cM. PuMckuii ctatyT MexxayHapoaHoro
YTOJIOBHOTO CyZa, CTaThs 7).

[ToaTomy B Tex ciydasix, KOTJja rocyAapCTBEHHBIC JOKHOCTHBIE JINIA WITH
rOCyJapCTBEHHBIE CTY’KaIlle COBEPIIAIOT HAPYIICHUS Tpu3HaBaeMbIX B [lakTe mpaB, 0 KOTOPBIX
TOBOPUTCS B HACTOSIIIEM ITyHKTE, COOTBETCTBYIOIINE TOCYIaPCTBA-YIACTHIUKN HE UMEIOT IpaBa
0CBOOOXK/IAaTh JIUII, BAHOBHEIX B COBEPIIIEHUY ITHX HAPYIIEHUH, OT TUIYHON OTBETCTBEHHOCTH,
KakK 5TO MMEJI0O MECTO B PSJIe CIIy4aeB MPUMCHCHHS aMHUCTHH (CM. 3aMedaHue o0IIIero
mopsaka Ne 20 (44)) m ©MeBIIUX paHEee MECTO CITyJaeB MPEIOCTABICHUS UMMYHHUTETA H
0CBOOOXKIEHHS OT HakazaHus. Kpome Toro, HUKakoe JOKHOCTHOE MOJI0KEHUE HE MOKET
CIY>)KHTb OTIpaBJaHUEM JJIsl TOTO, YTOOBI JIUIIA, KOTOPBIE MOTYT OBITh IPU3HAHBI BAHOBHBIMH B
COBEPIIICHUH TaKWX HAPYLICHHUH, MOJb30BaINCh IMMYHUTETOM OT MPUBJICUYCHUS K IOPUIAUUECKOM
oTBeTcTBeHHOCTH. ClelyeT TakXKe YCTPaHUTh U JIPYTHe MPETsITCTBHSI Ha TyTH YCTaHOBJICHUS
FOPUNYECKON OTBETCTBEHHOCTH, TAKKE, KaK CCHUIKHM Ha UCTIOJHEHHE MTPHUKA3a BBIIIECTOSIIIETO
HavYallbHUKA WM YPE3MEPHO KOPOTKHE CPOKH JJABHOCTH B TEX CIIydasix, KOT/Ia TAKUE CPOKU
NpuMeHsIoTCs. ['ocynapcTBaM-ydyacTHUKAM HAJIEKUT TaKKE OKA3bIBATh JPYT IPYTy MOMOIIH B
MIPUBJICUCHUH K CyIeOHOM OTBETCTBEHHOCTH JIMII, TT0JI03PEBACMBIX B COBEPIICHUH HAPYIICHHMA
[TakTa, KOTOpBIE ABJISFOTCS HAKA3yEeMBIMHA B COOTBETCTBUH C BHYTPECHHUM WJIH MEXKTYHAPOTHBIM
MIPaBoOM.

19. Kpowme Toro, Komuter cunraer, uto npaBo Ha 3¢ppekTuBHOE CpeCcTBO CyIeOHOM 3alIUThI
MOJXKET IPU ONpeesIeHHBIX 00CTOATENBCTBAX MOTPEOOBATH OT rOCYAAPCTB-YIaCTHUKOB
o0ecrieueHus: ¥ OCYIECTBICHNUS BPEMEHHBIX UITH MPOMEXKYTOUYHBIX MEp IS HEAOMYIICHUS
MPOJIOJKCHUSI HAPYIICHUW U TIPUHSTHUSI MEP 110 BO3MEIICHUIO B BO3MOXHO KpaTdyalIine CPOKH
1100010 Bpesa, KOTOPBIA MOT ObITh IPUYUHEH TAKUMU HapyLUIEHUSIMHU.

20. Jlaxke B Te€X cydYasx, KOTJla B IPABOBBIX CUCTEMaX rOCyIapCTB-YIaCTHHKOB O(HIINAIEHO
IPEyCMOTPEHO MPEeIOCTaBICHNE HaUIeXKaIleH cy1eOHOM 3alUThl, HAPYLICHUS 1IPaB,
npu3HaBaeMbIX B [1akTe, Bce paBHO HMEIOT MECTO. ITO, MO-BUIMMOMY, CBS3aHO C
HECIIOCOOHOCTBIO MEXaHU3MOB Cy1e0HOM 3alUThI 1eficTBOBAaTh Y(PPEKTUBHO HA MPAKTUKE.
[TosToMy rocymapcTBamM-y4acTHUKAM MpeJJIaracTcs MpeCTaBIsATh B CBOMX MEPUOJHYECKHUX
JOKJIaax MH(POPMAIHIO O TPENATCTBUSAX Ha YTH 2P (PEKTUBHOTO UCTIOIH30BAHHS UMEIOIINXCS
CPEICTB CyAcOHOM 3aIIUTHI.

JeBsinoctas ceccusi (2007 ron)

3ameuanue o0mero nopsiika Ne 32 - [IpaBo Ha paBeHCTBO nepe cyAaMu U TPUOYHAJIAMH
1 Ha cipaBe/UIuBOe cye0HOoe pa30upaTebCTBO

I. OBIIME 3AMEYAHMUA

1.  Jlannoe 3ameuaHue oOIero nopsaka 3aMeHseT 3amedanue oodmero nopsaka Ne 13
(mBamuaTh MEpBas ceccus).



